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ERVIN, Chief Judge:

1

Plaintiffs-appellants, a group of Panamanian businesses (collectively, "Goldstar"), appeal from the
district court's dismissal of their action for lack of subject matter jurisdiction. Goldstar claims that the
United States Government is liable for damage to the property of various Panamanian businesses
that occurred as a result of looting and rioting in the wake of the United States' invasion of Panama.
Finding that the United States has not waived its sovereign immunity against law suits of this nature,
we affirm the dismissal of this case.

2

Because the court below dismissed this case pursuant to Rule 12(b)(1) of the Federal Rules of Civil
Procedure, for lack of subject matter jurisdiction, we accept the facts, as alleged in Goldstar's
amended complaint, as true. See, e.g., Finlator v. Powers, 902 F.2d 1158, 1160 (4th Cir.1990).
These facts are as follows.

3

The armed forces of the United States invaded Panamanian territory on December 20, 1989, and
"occupied, pacified, and controlled" an area of Panama City, Panama, containing the businesses
owned by the plaintiffs. Amended Complaint at 6. The occupation continued until approximately
January 10, 1990. During the period of occupation, the Panamanian Defense Force (the "PDF"),
which also served as Panama's police force, was effectively eliminated. The United States was
aware that the PDF was the sole source of police protection within Panama.
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Units of the United States armed forces attempted to provide police protection to civilians within
Panama City. However, the United States Government had, allegedly, negligently failed to provide
adequate personnel, equipment, and orders to protect the residents and businesses of Panama City.
Because of the inadequacy of the United States' efforts, uncontrolled mobs were allowed to loot the
commercial establishments of the plaintiffs and other Panamanian businesses.

5

Goldstar commenced the present action in United States District Court for the Eastern District of
Virginia on May 23, 1991, alleging violations of the Hague Convention which, Goldstar argued,
imposed a duty on the United States to provide protection for the residents of an occupied territory.
On August 2, 1991, the United States moved to dismiss on a number of jurisdictional grounds. On
September 6, 1991, the district court dismissed the case, holding that the action fell within certain
exceptions to the Federal Tort Claims Act ("FTCA"), 28 U.S.C. 1346(b), and therefore, that the court
was without subject matter jurisdiction to hear the case. Goldstar filed a timely appeal.
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As a general proposition, the United States is subject to suit only to the extent that it has explicitly
waived its sovereign immunity. See Block v. North Dakota, 461 U.S. 273, 287, 103 S.Ct. 1811, 1819,
75 L.Ed.2d 840 (1983). The subject matter jurisdiction of the federal courts is defined by any
conditions the United States attaches to its waiver of immunity. Lehman v. Nakshian, 453 U.S. 156,
160, 101 S.Ct. 2698, 2701, 69 L.Ed.2d 548 (1981).
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Goldstar asserts two theories upon which the United States could be found to have waived its
immunity for suits such as the present case. We will address each theory in turn.

8

Goldstar's first contention is that jurisdiction is proper under the Alien Tort Statute, 28 U.S.C. § 1350.
That provision states: "The district courts shall have original jurisdiction of any civil action by an alien
for a tort only, committed in violation of the law of nations or a treaty of the United States." Id. While
this statute would facially appear to grant jurisdiction for Goldstar's action, the Alien Tort Statute has
been interpreted as a jurisdictional statute only--it has not been held to imply any waiver of sovereign

immunity. Sanchez-Espinoza v. Reagan, 770 F.2d 202, 207 (D.C.Cir.1985); Canadian Transp. Co. v.
United States, 663 F.2d 1081, 1092 (D.C.Cir.1980). Thus, any party asserting jurisdiction under the
Alien Tort Statute must establish, independent of that statute, that the United States has consented
to suit.
9

Goldstar contends that the United States has waived sovereign immunity under the provisions of the
Hague Convention, a multilateral international treaty to which the United States is a signatory. The
relevant provision of that document states, "A belligerent party which violates the provisions of the
said Regulations shall, if the case demands, be liable to pay compensation. It shall be responsible for
all acts committed by persons forming part of its armed forces." Hague Convention Respecting the
Law and Customs of War on Land, 1907, art. 3, 36 Stat. 2277, 2290. The "Regulations," referenced
by the treaty, contain a provision relating to the circumstance in which one nation occupies the
territory of another:
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The authority of the legitimate power having in fact passed into the hands of the occupant, the latter
shall take all the measures in his power to restore, and ensure, as far as possible, public order and
safety, while respecting, unless absolutely prevented, the laws in force in the country.
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Hague Convention, Annexed Regulations, art. 43, 36 Stat. at 2306. Under Goldstar's theory, the
United States failed to comply with the duty imposed on occupying nations by Article 43 of the Hague
Convention.
* Accordingly, Goldstar contends that the United States is liable for compensation
under Article 3 of the Convention, and that Article 3 must be interpreted as a self-executing waiver of
sovereign immunity with regard to such claims.

12

International treaties are not presumed to create rights that are privately enforceable. See Head
Money Cases, 112 U.S. 580, 598-99, 5 S.Ct. 247, 253-54, 28 L.Ed. 798 (1884); Foster v. Neilson, 27
U.S. (2 Pet.) 253, 314, 7 L.Ed. 415 (1829). Courts will only find a treaty to be self-executing if the
document, as a whole, evidences an intent to provide a private right of action. United States v.
Thompson, 928 F.2d 1060, 1066 (11th Cir.), cert. denied, --- U.S. ----, 112 S.Ct. 270, 116 L.Ed.2d
222 (1991); Diggs v. Richardson, 555 F.2d 848, 851 (D.C.Cir.1976). The Hague Convention does not
explicitly provide for a privately enforceable cause of action. Moreover, we find that a reasonable
reading of the treaty as a whole does not lead to the conclusion that the signatories intended to
provide such a right.
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Significantly, the United States Supreme Court has recently construed a provision of the Geneva
Convention similar to the presently contested Hague Convention language. The Geneva Convention
provides that an illegally boarded merchant ship "shall be compensated for any loss or damage that
may have been sustained." Geneva Convention of the High Seas, Apr. 29, 1958, art. 22(3), 13
U.S.T. 2312, 2319. Interpreting this language, the Supreme Court found that the "conventions ... only
set forth substantive rules of conduct.... They do not create private rights of action...." Argentine
Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 442, 109 S.Ct. 683, 692, 102 L.Ed.2d 818
(1989). We can discern no reason why the Hague Convention language, at issue in the present
case, should be construed any differently.
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Furthermore, Article 1 of the Hague Convention states, "[t]he Contracting Powers shall issue
instructions to their armed land forces which shall be in conformity with the Regulations...." Hague
Convention, art. 1, 36 Stat. at 2290. This language must be taken as further evidence that the Hague
Convention is not self-executing, and that, instead, the signatories contemplated that individual
nations would take subsequent executory actions to discharge the obligations of the treaty.
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In sum, we hold that the Hague Convention is not self-executing and, therefore, does not, by itself,
create a private right of action for its breach. As a result, we find that neither the Hague Convention
nor, derivatively, the Alien Tort Statute, constitutes a waiver of sovereign immunity for the type of

action advanced by Goldstar. Accordingly, Goldstar cannot establish subject matter jurisdiction under
the terms of the Alien Tort Statute.
16

Alternatively, Goldstar contends that it can prove proper jurisdiction, including a waiver of sovereign
immunity, under the terms of the FTCA. According to that statute:
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Subject to the provisions of chapter 171 of this title, the district courts ... shall have exclusive
jurisdiction of civil actions on claims against the United States, for money damages, accruing on and
after January 1, 1945, for injury or loss of property ... caused by the negligent or wrongful act or
omission of any employee of the Government while acting within the scope of his office or
employment, under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred.
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28 U.S.C. § 1346(b). Further, section 2674 provides that the United States will be liable for tort
claims "in the same manner and to the same extent as a private individual under like
circumstances...." 28 U.S.C. § 2674. Acting in concert, these provisions provide an explicit grant of
jurisdiction and waiver of sovereign immunity for tort claims against the United States. However, as
indicated in section 1346(b), the scope of the waiver is limited by certain enumerated exceptions,
codified at Title 28, chapter 171, of the United States Code.

19

Before analyzing the relevance of these exceptions to the present case, it is necessary to make a
preliminary point about the applicability of the FTCA. While the FTCA waives sovereign immunity for
actions alleging torts by employees of the Government, it does not create novel causes of action.
Thus, the mere allegation of a breach of duty under Federal law does not, by itself, state a valid tort
claim against the Government. See, e.g., Art Metal-U.S.A., Inc. v. United States, 753 F.2d 1151,
1157-58 (D.C.Cir.1985) (collecting cases).
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Claims can, of course, be brought if federal law explicitly authorizes a cause of action. In that case,
resort to the FTCA is unnecessary. The FTCA only serves to convey jurisdiction when the alleged
breach of duty is tortious under state law, or when the Government has breached a duty under
federal law that is analogous to a duty of care recognized by state law. See 28 U.S.C. § 2674;
Rayonier, Inc. v. United States, 352 U.S. 315, 318, 77 S.Ct. 374, 376, 1 L.Ed.2d 354 (1957) (United
States would be liable for breach of federal law standard if state law "would impose liability on private
persons or corporations under similar circumstances"); Art Metal, 753 F.2d at 1158 ("The pertinent
inquiry is whether the duties set forth in the federal law are analogous to those imposed under local
tort law.").

21

In the present case, Goldstar alleges that the United States breached a duty arising under the Hague
Convention, which, as an international treaty, is equivalent to federal law. As discussed above, the
Hague Convention cannot be considered self-executing and, therefore, does not independently
provide a cause of action. Consequently, in order to prevail on a claim predicated upon the United
States' Hague Convention duty, Goldstar must show that the duty breached by the United States was
analogous to a duty imposed by the law of the forum state--in this case, Virginia. Clearly, there is no
tort under Virginia law for failing to protect the property of another from the illegal actions of third
parties. Thus, to the extent that Goldstar argues that the United States had a mandatory duty,
imposed by the Hague Convention, to provide police protection to Panama, Goldstar's claim is not
cognizable under the FTCA, because there is no such analogous duty under Virginia state law.

22

Goldstar circumvents this problem by alleging that even if there was no mandatory duty under the
Hague Convention to provide police protection, the United States, by voluntarily undertaking to
provide such protection, created a duty to exercise due care in providing that service. See
Vandergrift v. United States, 500 F.Supp. 229, 233 (E.D.Va.1978) ("When an agency of the United
States undertakes a task, it must perform the task with due care. The Virginia law is the

same." (citations omitted)). Goldstar contends that this voluntarily assumed duty provides an
actionable cause under the FTCA. However, this argument, while saving Goldstar's complaint under
the threshold requirements of the FTCA, simultaneously dooms the action under the FTCA's
enumerated exceptions.
23

Under these exceptions, Congress has barred from the scope of the FTCA "[a]ny claim ... based
upon the exercise or performance or the failure to exercise or perform a discretionary function or duty
on the part of a federal agency or an employee of the Government, whether or not the discretion
involved be abused." 28 U.S.C. § 2680(a). By arguing, as it must, that the provision of police
protection was voluntarily assumed by the United States Government, and not mandatorily imposed
by the Hague Convention, Goldstar has placed this case squarely within this discretionary function
exception to the FTCA.

24

The Supreme Court has held that the discretionary function exception applies when 1) the relevant
conduct involves an element of judgment or choice on the part of the Government actor and 2) the
conduct involves considerations of public policy. Berkovitz v. United States, 486 U.S. 531, 536-37,
108 S.Ct. 1954, 1958-59, 100 L.Ed.2d 531 (1988); see also Piechowicz v. United States, 885 F.2d
1207, 1211-12 (4th Cir.1989). In this case, there can be no doubt that decisions regarding the
logistics of the military operations in Panama, including proper allocation of personnel, were matters
of delicate public policy. Thus, the critical inquiry on this question concerns whether the decisionmakers in the United States Government, in determining the proper level of police protection to
provide to the Panamanian civilians, faced decisions involving elements of judgment or choice.
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If Goldstar's claim was based on the contention that a certain quantum of protection was mandated
by the express terms of the Hague Convention, then, at least arguably, Goldstar could advance the
proposition that the provision of that protection was not a discretionary matter. According to the
Berkovitz Court, "the discretionary function exception will not apply when a federal statute,
regulation, or policy specifically prescribes a course of action for an employee to follow. In this event
the employee has no rightful option but to adhere to the directive." 486 U.S. at 536, 108 S.Ct. at
1958. Because Goldstar cannot rely on the Hague Convention to establish an actionable duty of
care, however, there is no "directive" to which the United States policy-makers can be bound. In the
absence of an expressly articulated standard to limit the Government's discretion in this matter, it is
impossible to find that the Government's decisions were anything but purely discretionary. See
Monarch Ins. Co. v. District of Columbia, 353 F.Supp. 1249, 1258 (D.D.C.1973) (discretionary
function exception bars claims challenging adequacy of police forces assigned in connection with
looting episodes following the assassination of Dr. Martin Luther King), aff'd, 497 F.2d 684 (D.C.Cir.),
cert. denied, 419 U.S. 1021, 95 S.Ct. 497, 42 L.Ed.2d 295 (1974); Smith v. United States, 330
F.Supp. 867, 869 (E.D.Mich.1971) (discretionary function exception applies because "[t]he means
and method of restoring order in a city faced with anarchy and breakdown of civilian authority are
delegated to the Executive Branch of the Government, not the judiciary").
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Accordingly, we find, as did the district court, that the discretionary function exception, 28 U.S.C. §
2680(a), bars application of the FTCA. Accord Industria Panificadora, S.A. v. United States, 957 F.2d
886, 887 (D.C.Cir.1992) (affirming dismissal of similar claims).
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Having found that neither the Alien Tort Statute nor the FTCA provides the requisite waiver of
sovereign immunity by the United States Government to allow Goldstar's action to proceed, we
decline to address the Government's alternative argument that the action presents a non-justiciable
political question. Instead, we hold that the district court correctly dismissed the case for lack of
subject matter jurisdiction. The order of the district court is hereby
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AFFIRMED.

